AMERICAN INDIAN LA WREVIEW
would allow the development of a Native Hawaiian governing entity to continue the previous government-to-government relationship with the United States. 7 The Akaka Bill proposes a reorganization and restructuring process that would enable "Native Hawaiian people to exercise their inherent rights as [the] distinct, indigenous, native community" that they are. 8 As a result of the passage of the Akaka Bill, Native Hawaiians would gain "their rights of... self-determination and self-governance." 9 By gaining this sovereign status and the ability to self-govern, Native Hawaiians would be able to enjoy "international independence and recognition as a political entity separate from United States control."' 0 After gaining sovereign status, "the United States must afford Native Hawaiians the same privileges and immunities extended through federal recognition as they do other native peoples."" In particular, like American Indians, Native Hawaiians should have the privilege to establish gaming, and passage of the Akaka Bill would effectively change the current prohibition of establishing gaming in Hawaii.
Part II of this comment provides a brief overview of the history of Hawaiian sovereignty. Part III examines the Akaka Bill and how it provides a potential solution to Hawaii's sovereignty problem. In particular, Part III addresses the fears of many legislators who oppose the Akaka Bill because its passage would lead to gaming in Hawaii. Finally, Part IV describes the rise of Indian gaming operations and analyzes how sovereign status provides a loophole, which Indians have used to institute gaming and which Native Hawaiians could likely make use of as well.
Hawaii's Claim to Sovereignty -A Brief History
Within the United States there exists three indigenous populations: American Indians, Alaska Natives, and Native Hawaiians. While legitimate concerns exist regarding the implications of granting Native Hawaiians sovereignty, Native Hawaiians have a convincing claim to the sovereign status Congress has bestowed upon other indigenous peoples.
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9. Id. [Vol. 31 https://digitalcommons.law.ou.edu/ailr/vol31/iss1/4 COMMENTS Like American Indians and Alaska Natives, the indigenous peoples of the Hawaiian Islands possess their own unique culture and historical customs which predate the founding of the United States and which include a "highly organized, self-sufficient, subsistent social system based on communal land tenure with a sophisticated language, culture and religion."' 2 Currently, Congress does not generally recognize Hawaiians as having a right to selfdetermination, "despite their status as a formerly-sovereign, indigenous people who inhabit a current American state."' 3 Even though Native Hawaiians share a similar history with Native Americans, "Hawaiians have never received the privileges of a political relationship with the United States."' 4 This "lack of formal recognition of Native Hawaiians by the Federal Government . . . constitutes disparate treatment" because Native Hawaiians do not have the same rights and privileges that are granted to other indigenous groups.' This treatment "must be remedied without delay."' 6 The self-sufficiency and distinct characteristics of Hawaii's indigenous people were so apparent that, in 1826, the United States joined much of the rest of the world in recognizing the Kingdom of Hawaii as an independent and sovereign nation.' 7 Because of this development, "from 1826 to 1883, Hawaii enjoyed fifty-five years of full diplomatic recognition from the United States, entering into treaties and conventions regarding commerce, navigation, and other foreign affairs."' 8 In 1893, however, the Kingdom of Hawaiian ended.' 9 With the force of its military troops, the United States overthrew the Hawaiian government, allowing for a U.S. controlled provisional government that sought annexation. 2 In addition to ceding control of tribal lands, Native Hawaiians surrendered their sovereignty, and as a result of becoming "the 'Fiftieth State,' the Native Hawaiian peoples were deprived of their right of self-determination. 22 Since the fall of their monarchy and subsequent annexation, Native Hawaiians "have been struggling to regain their culture, recover their lands, and restore their sovereign nation. 2 3 "Native Hawaiians, descendants of the inhabitants of the Hawaiian Islands before the arrival of European explorers, consider themselves an indigenous people, yet they are not afforded the same federal recognition as [other native tribes such as] the Cherokee or Alaska natives." 24 "'Federal recognition' is a term used to describe the governmentto-government relationship between the federal government and Native American governing bodies in a political relationship with the United States and those Indian tribes 'recognized' by the United States." 25 Among its benefits, "federal recognition allows indigenous people to exercise sovereignty through a separate governmental entity within the United States." ' 26 Native Hawaiians now seek federal recognition. 2 7 Since the overthrow of their government, Native Hawaiians have continually been seeking "only what long ago was granted this nation's other indigenous peoples," -federal recognition as an indigenous group." 8 Although " [t] he United States ... has granted Native Americans in forty-nine states the ability to be self-governing,, 2 9 Hawaii remains the only state with a native population that does not have this ability. The passage of the Akaka Bill, however, could return some degree of sovereignty to Native Hawaiians. 21 The Akaka Bill, however, failed to gain traction in both the first and second sessions of the 109th Congress, but supporters plan to reintroduce the bill, yet again, in the 110th session of Congress.
3 The Akaka Bill originated from "Congressional recognition that Native Hawaiians are an indigenous people who merit the same treatment as other indigenous people in the United States. 32 If passed, the Akaka Bill would afford the Native Hawaiian people sovereign status and establish a process for Native Hawaiians to reorganize and reestablish a native government. 33 Because "Congress decides which indigenous governments merit federal recognition," the question of whether federal recognition should be extended to the Native Hawaiian people lies in the hands of Congress. 34 Due to the magnitude of this decision, the language and intent of the bill has become a focal point in the legislative discussion.
The Akaka Bill states:
(19) this Act provides a process within the framework of Federal law for the Native Hawaiian people to exercise their inherent rights as a distinct, indigenous, native community to reorganize a Native Hawaiian governing entity for the purpose of giving expression to their rights as native people to self-determination and selfgovernance;
(20) Congress -(A) has declared that the United States has a special responsibility for the welfare of the native peoples of the United States, including Native Hawaiians; (B) has identified Native Hawaiians as a distinct group of indigenous, native people of the United States within the scope of its authority under the Constitution, and has enacted scores of statutes on their behalf; and (C) has delegated broad authority to the State of Hawaii to 
.. Native Hawaiians have---(A) an inherent right to autonomy
in their internal affairs; (B) an inherent right of self-determination and self-governance; (C) the right to reorganize a Native Hawaiian governing entity; (D) and the right to become economically selfsufficient. 35 Therefore, passage of the Akaka Bill "would designate ethnic Hawaiians... as an 'indigenous people' comparable to American Indians and Alaska natives." 36 Upon federal recognition, Native Hawaiians would be treated similarly to other indigenous groups such as the Native Americans and Alaska natives. By gaining this federal recognition, Native Hawaiians would have the opportunity to re-establish themselves as a sovereign entity and become selfgoverning. 37 If absolute parity in the treatment of indigenous groups is to exist, however, "[t]he United States must afford Native Hawaiians the same privileges and immunities extended through federal recognition as they do to other native peoples., 38 Many critics of the Akaka Bill worry that granting Native Hawaiians the same privileges and immunities as other indigenous groups will open the door to gaming operations in Hawaii. 39 In an effort to ease concerns regarding gambling operations spreading to Hawaii, the Akaka Bill contains language expressly forbidding gaming.' The section pertaining to Native Hawaiians and gaming explicitly states:
(1) The Native Hawaiian governing entity and Native Hawaiians may not conduct gaming activities as a matter of claimed inherent authority or under the authority of any Federal law, including the Indian Gaming Regulatory Act or under any regulations thereunder promulgated by the Secretary or the National Indian Gaming Commission. (2) The foregoing prohibition in section 9(a)(1) on the use of Indian Gaming Regulatory Act and inherent authority to Merely because the language of the Akaka Bill seems to indicate gaming would not be included in the rights and benefits of the newly formed government for the Native Hawaiians, however, does not mean Native Hawaiians would be unable to circumvent the intent of the provision and eventually establish gaming.
A. Opposition to the Akaka Bill -The Reasons for Republican Reluctance
The initial introduction of the Akaka Bill did not prove as promising as its supporters had hoped. After passing the U.S. House of Representatives, the bill died in the Senate because of significant Republican objections. 42 Republican opponents blocked the bill's passage largely because of concern that it was, in essence, "[a] federally sanctioned system of racial preference for Hawaiians. ' Initial opposition toward the bill developed from the fear that passage of the bill would recognize Hawaiians as a race-based group rather than an indigenous group. 44 Republican Senator Jon Kyl, of Arizona, believed that the Akaka Bill created a race-based government. Expressing his concerns, Senator Kyl stated, "By creating a race-based government in the United States, we would be enhancing a trend toward the Balkanization of our culture." ' 5 Similarly, Bruce Fein, a constitutional lawyer and Department of Justice official in the Reagan administration, expressed his concerns by adding, "This bill is un-American in that it seeks to define citizenship based on race, rather than shared ideals."
Traditionally, however, tribes are not perceived as discrete racial groups; instead, tribes receive a special political status. 47 Opponents of the Akaka Bill see the bill as abandoning this traditional view, and have stated that passage of the Akaka Bill "would be the first time that we would actually be creating a race-based government entity within the United Creating a race-based government differs from any other tribal recognition because "[f]ederal recognition works via a fundamental change in the United States' perception of the members of indigenous governments; they are no longer regarded as a racial class, but instead acquire a special political status. ' 4 9 As a result, opponents fear that this race-based government would cause differing treatment of Native Hawaiians and indigenous peoples because other indigenous groups are not race-based groups but instead are political groups.
In addition to objections over the creation of a race-based government, some opponents of the Akaka Bill saw other grounds on which to oppose the bill, namely, the potential for gaming operations in Hawaii. 5 These opponents fear that once Native Hawaiians receive federal recognition, the Native Hawaiians will proceed with legal maneuverings to circumvent the express language in the bill forbidding gaming." Many opponents believe the language of the bill is vague enough that, once passed, the gaming provisions will be open to interpretation." As a result, they fear that passage of the bill would provide an opening which would ultimately be exploited for the purpose of bringing legalized gaming to Hawaii.
One critic of the Akaka Bill is Nevada Senator John Ensign. 3 In fact, Senator Ensign led the charge to prevent passage of the Akaka Bill.' Senator Ensign, along with other lawmakers who oppose the Akaka Bill, wants to ensure that the Akaka Bill will not enable the establishment of Hawaiian casinos. 5 5 Ensign expressed fears that "Native Hawaiians would purchase mainland property and use claims of sovereignty to establish gaming establishments," just as "[s]ome American Indian tribes, who enjoy similar sovereignty, have used 'off-reservation' procedures to expand their gaming reach." 5 ' 6 Consequently, Ensign wants to ensure the strict enforcement of the language of the Akaka Bill expressly forbidding any establishment of gaming. Although the bill currently contains an anti-gaming provision, Ensign feels COMMENTS that the language is not enough, stating that the current language forbidding gaming is "too loose" and "leaves a door open to potential gaming." 57 The author of the bill, Senator Daniel Akaka, claims that these fears are unfounded and reiterated that stating, "All [the] bill does is clarify the political and legal relationship between native Hawaiians and the United States, thereby establishing parity in the federal policies towards American Indians, Alaska natives and native Hawaiians. 58 Passage of the Akaka Bill would result in recognition of Native Hawaiians as an indigenous group, thus allowing them to be self-governing. 59 This result is indicated by the express language of the bill discussed previously. Would self-governance, however, open the door to gaming operations?
B. How the Gaining of Federal Recognition Is Viewed as Being One Step Closer to Gaming
Currently, Hawaii and Utah are the only two states that do not permit some form of gaming.' While federal recognition may not enable gaming outright, federal recognition would undoubtedly be a significant step towards that end, despite language in the Akaka Bill prohibiting such action. The Akaka Bill explicitly states that the Native Hawaiian governing entity and Native Hawaiians may not conduct gaming activities as a matter of claimed inherent authority or under the authority of any Federal law, including the Indian Gaming Regulatory Act or under any regulations there under promulgated by the Secretary or the National Indian Gaming Commission. 6 Although the Akaka Bill clearly expresses that it does not authorize gaming for federally recognized Native Hawaiians, nothing in the Akaka Bill explicitly prohibits gaming either. Therefore, even though the Akaka Bill does not extend Indian gaming privileges to Hawaiians, the new governmental authority that the Akaka Bill helps to establish could later seek gambling authorization. Jacqueline Johnson, the executor director of the National Congress of 
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Published 4 In spite of laws forbidding gaming, the Tigua Indians opened a casino in Texas, in 1999, and the Alabama-Coushatta tribe followed suit two years later. 6 " Similarly, in California, "Native Americans in that state spent tens of millions of dollars to lobby for passage of two propositions, the last amending the state constitution to allow for casino gaming long after casinos were built and operating."" ' These examples show that despite state laws clearly prohibiting gaming, tribes have found ways to circumvent this express language.
Given the brazenness with which gaming proponents have attacked, exploited, and, at times, disregarded laws prohibiting gambling operations, some members of Congress feel the best way to prevent future expansion of such operations to Hawaii is to deny native Hawaiians the sovereignty they seek in the Akaka Bill. In other words, the best way to prevent gambling from coming to Hawaii is to "prevent passage of the Akaka Bill because the whole point of creating an ethnic Hawaiian government is to give them sovereignty. And once they have sovereignty, they can do whatever they want, whenever they want." 67 These fears are fueled by the template that already exists for implementing gaming. Just as Native Americans used their sovereign status as a foundation for gambling operations, opponents feel that the establishment of an independent and sovereign government would allow Native Hawaiians to backdoor their way into casino operations. 
IV. Native Americans and Sovereignty -A Template for Hawaiian Gaming
Like the Akaka Bill, the original statutes granting federal recognition of Indian tribes contained no provisions explicitly permitting the establishment of gaming operations on tribal lands, but federal recognition paved the way for future gaming. 68 Federal recognition, and the all-important sovereignty that accompanied it, served as the catalyst that eventually led to the emergence of gaming on Indian tribal lands and, what opponents of the Akaka Bill fear, would ultimately lead to gambling in the Hawaiian Islands. 
. [as] native
Hawaiians have the highest rates of breast cancer, the highest rates of adult and juvenile incarceration, and one of the lowest rates for attaining college degrees."'" Therefore, many Hawaiians would likely accede to the general Native American view that gaming is the most efficacious tribal strategy for economic bootstrapping.
7 2 As a result, when confronted with the desire or need to increase economic gains and decrease social problems in recent years, Indian tribes have looked increasingly to the gaming industry.
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Indian gaming began to be perceived not only as the solution to the tribes' economic dilemma, but also as "the vehicle that would restore to them their beloved sovereignty." ' 74 All the while, the vehicle used to advance the gaming AMERICAN INDIAN LA W REVIEW movement was that of Indian sovereignty. " [S] overeignty is now the key element in Indian gaming that has led to positive improvements in Native American poverty and social status."" The result has been renewed economic investment and growth.
Sovereignty was the tool used to help launch the Indian gaming phenomenon. 76 The establishment of gambling centers on tribal lands was an act conceived out of need and born of opportunity." "Correlating with the emergence of gambling as a major entertainment option in the 1960's and 1970's was the reemergence of Native American sovereignty, and the two factors combined to bring gambling to the tribal reservation."78
Supporters of tribal gaming.used the sovereignty provision to help establish legalized gambling by exploiting a loophole in the system available only to Indians as sovereign, indigenous peoples."' Under the guise of federalism, the federal government "leaves the bulk of gaming regulation to the states." 8° The states, however, "due to Indian tribal sovereignty, generally cannot control affairs taking place on the reservation, and thus the sovereign-status loophole for Indian gaming is established."'" As stated earlier, the federal government has deferred the right to regulate gaming to the states, yet the federal government has also created a sovereign entity, which is not subservient to the states. As a result, once sovereignty has been established, gaming often soon follows. Recent history has shown that, " [u] sing this sovereignty, Indian tribes are able to escape most prohibitions or regulations a particular state may place upon gaming." 8 2 Given the economic benefits of gaming, and the inability to effectively regulate it due to the tribes' sovereign status, a number of native tribes and indigenous peoples, who have not previously been recognized by the federal government, have begun to lobby Congress for sovereign status. Among those most vociferously seeking sovereignty are Native Hawaiians. For supporters of gaming, the reason for supporting federal recognition of Native Hawaiians is quite clear. Once sovereignty has been established, supporters are likely to pursue various legal avenues in an effort to legalize gambling. The template for such behavior already exists because of Indian attempts to establish gambling facilities on their tribal lands. 83 In light of these attempts, one thing is abundantly clear: "sovereignty is now the key element in Indian gaming. ' ' 4 The road to sovereignty for indigenous peoples extends well into the annals of American legal history and much of the instability that continues to exist stems from the inconsistency with which courts have ruled on such issues. Federal law regarding the treatment and privileges afforded to Indians "has one of the most inconsistent histories of any area of American law."" 5 American courts have added to this instability by vacillating from "adopting policies that favor Indian tribes to policies that work to abolish the tribal system altogether and back to policies that favor Indian tribes." ' 86 As a result, Indian law has a somewhat muddled history, full of contradictions and excessive statutory language. However, one thing is clear: "the United States government has alternately trampled the sovereignty and self-determination rights of indigenous groups located throughout its territory and attempted to encourage tribal growth and development."" In an effort to reacquire some of these rights, many native peoples have petitioned the government for special status. The Native Hawaiians' effort to obtain federal recognition provides one such example. If history is any guide, this push for sovereignty could have dramatic effects on the future of gaming in Hawaii, especially in light of the path that Native Americans have blazed in securing sovereign status for indigenous peoples.
The benefits of federal recognition for indigenous peoples, and the gaming rights that would eventually accompany such recognition, were not born overnight but were the result of many cases and years of continuous litigation. In a series of cases known as the Marshall Trilogy, 88 established the federal government's relationship to indigenous groups, recognizing "the right of indigenous peoples within its borders to exercise sovereignty through separate governments." 9 In Johnson v. M'Intosh, 0 basing its holding on the doctrine of discovery, the Court held that title to land conveyed by tribal Indians to non-Indians was not entitled to federal recognition. 91 This doctrine gave title to those who first discovered the land and established that only the discoverer had the right to acquire native lands. 92 Another case, Cherokee Nation v. Georgia, 93 served to define the status of Indian tribes. 94 The Supreme Court agreed that the Cherokee Nation was "a state, . . . a distinct political society, separated from others, capable of managing its own affairs and governing itself." ' 9 5 Cherokee Nation articulated that land conveyed to Indian tribes was, in fact, entitled to federal recognition and characterized the status of Indian tribes as "domestic dependent nations." 9 6 As Chief Justice Marshall wrote, the tribes "occupy a territory to which we assert a title independent of their will, which must take effect in point of possession when their right of possession ceases. Meanwhile they are in a state of pupilage. Their relation to the United States resembles that of a ward to his guardian." 97 Similarly, in Worcester v. Georgia, 8 Chief Justice Marshall opined that, "treaties and laws of the United States contemplate the Indian territory as completely separated from that of the states... The Cherokee nation, then, is a distinct community occupying its own territory... in which the laws of Georgia can have no force."9 9 With these cases, the foundations for the sovereign status of indigenous peoples were born.
Under the Marshall Trilogy, indigenous governments are deemed entities entitled to a constrained sovereignty, barring select limitations from the watchful eye of the federal government. In essence, "[t]aken together, these three cases stand for the proposition that tribes are not entitled to sovereignty in the traditional sense of the word, but, as domestic dependent nations, are COMMENTS afforded only limited sovereignty subject to the 'ultimate domain' of the federal government." 100 As such, indigenous governments wield sovereignty as it pertains to their relationships with other states and other governments but remain subordinate to the federal government. Marshall's opinions, however, helped to establish "the beginnings of a system wherein indigenous governments function similarly to 'states,' distinctly independent from other state governments, yet still subject to the plenary authority of the federal government."" 1 As a result, Congress has exercised its ability to extend federal recognition and, hence, limited sovereignty, to the governments of some 550 groups of indigenous peoples. In so doing, the federal government essentially left tribal governing structures intact while limiting the tribes' power and land base.' 0 3 "Native American gaming privileges are borne in great part out of the sovereign status afforded the American Indian Tribe."'" It is the broad range of privileges and immunities extended through federal recognition which make federal recognition so valuable and sought after by indigenous people. The manner in which Native American tribes have used sovereign status to enact gaming is relatively simple:
Using this sovereignty, Indian tribes are able to escape most prohibitions or regulations a particular state may place upon gaming. The federal government has relatively few laws that regulate non-Indian gaming, and leaves the bulk of gaming regulation to the states. The states, of course, due to Indian tribal sovereignty, generally cannot control affairs taking place on the reservation, and thus the sovereign-status loophole for Indian gaming is established. 0 5 If sovereignty is granted to Native Hawaiians, they should follow the lead of their Indian brethren and "continue to argue, as they have since the beginning of Indian gaming, for maximum control over their own affairs."'° As a result, Native Hawaiians, like Native Americans, may quickly adopt the view that
